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CARNES, Circuit Judge:

David S. Tayl or appeals his 1991 conviction and sentence on
two counts of sending threatening communi cations through the mai
inviolation of 18 U.S.C. 8 876. Taylor raises two issues rel ated

! He also

to his conviction, but those do not nerit discussion
raises issues related to his sentence, and those do nerit
di scussion, although not reversal. Those sentence issues involve
the United States Sentencing Guidelines ("U. S.S.G") 8 2A6.1(b) (1)
enhancenment for conduct evidencing an intent to carry out the
threat he nmade; the 8 3Cl.1 enhancenent for obstruction of
justice; and the 8 5K2.0 upward departure he received.

| . BACKGROUND

"Honorabl e John R G bson, Senior U.S. Circuit Judge for the
Eighth Grcuit, sitting by designation.

Tayl or contends the district court abused its discretion in
denying his notion for continuance and erred in denying his
notion to consolidate the two counts of the indictnment into one.
It did not.



This case arose out of Taylor's actions in stal king Kathl een
Gol dstein, his fornmer high school girlfriend, and her famly, over
a period of twenty years. Taylor was indicted in 1990 on two
counts of mailing threatening comunications in violation of 18
US. C 8§ 876. The comuni cations consisted of two greeting cards
in which Taylor stated, anong other things, that Ms. CGoldstein
woul d be w dowed and that her husband was going to die of a
"cerebral vascular accident of an unknown idiopathy." A jury
convi cted Tayl or on both counts.

The district court granted Taylor's notion for judgnment of
acquittal pursuant to Federal Rule of Crim nal Procedure 29, but in
a previous appeal of this case we reversed, reinstated the
convi ction, and remanded for sentencing. United States v. Tayl or,
972 F.2d 1247 (11th G r.1992). Because Taylor's stalking of the
Goldsteins is detailed in our opinion reversing the district
court's grant of Taylor's Rule 29 notion, id. at 1248-50, we wl|l
not repeat the facts here except where germane to our discussion.

On remand for sentencing in January 1993, the district court
sentenced Taylor to 49 nonths' inprisonment on count 1 and 48
nont hs' inprisonnment on count 2 to run consecutively, for a total
of 97 nonths' inprisonnent. In addition, the court sentenced
Taylor to three years of supervised release to follow his
i mprisonment and ordered himto pay a $100 speci al assessnent. As
part of Taylor's supervised release, the district court inposed as
a special condition that he not have any direct or indirect contact
with the victins in this case.

1. DI SCUSSI ON



"Under the Sentencing Guidelines, adistrict court identifies
the base offense | evel assigned to the crinme in question, adjusts
the level as the CGuidelines instruct, and determnes the
defendant's crimnal history category. Coordinating the adjusted
of fense | evel and crimnal history category yields the appropriate
sentencing range.” Koon v. United States, --- U S, ----, ----, ---
s¢. ----, ----, --- L.Ed.2d ----, 1996 W 315800, at * 6 (U.S.
June 13, 1996) (citation omtted). The district court may sentence
t he defendant outside of that sentencing range, however, if the
case is "atypical," i.e., "one to which a particular guideline
linguistically applies but where conduct significantly differs from
the norm"” 1d. at ----, 1996 W. 315800, at * 9 (quoting U S.S. G
Ch. 1, Pt. A 8 4(b), intro. comment. (Nov.1995)).

The district court in this case sentenced Tayl or pursuant to
8§ 2A6.1(a) of the United States Sentencing CGuidelines, Cuidelines
Manual (Nov. 1992), which prescribes a base offense |level of 12.
The district court increased the offense | evel by six pursuant to
US S G 8 2A6.1(b)(1), an enhancenent based on a specific offense
characteristic, because Tayl or had engaged i n conduct evi denci ng an
intent to carry out the threats contained in his communications.
The court added two nore | evel s pursuant to 8 3CL. 1 for obstruction
of justice because Taylor had repeatedly refused to provide the
governnment with handwiting exenplars, and when he finally did, he
attenpted to disguise his witing. The court arrived at an
adjusted offense level of 20 and determined that Taylor had a
crimnal history category of 111. The sentencing range for an

of fense level of 20 with a crimnal history category of Ill is 41



to 51 nonths' inprisonnment. The district court did not sentence
Taylor wthin that range, however, but instead departed upward by
eight levels, which resulted in a sentencing range of 97 to 121
nont hs' inprisonnent. The court then sentenced Taylor to a total
of 97 nonths' inprisonnment.

Taylor nmakes the following contentions related to his
sentence: (1) the district court inproperly applied a six-Ievel
specific of fense characteristic enhancenent for conduct evi dencing
an intent to carry out the threats; (2) the district court erred
by applying a two-|evel enhancenent for obstruction of justice;
and (3) the district court erred by applying an eight-1evel upward
departure to his offense | evel due to various aggravating factors.

"W review the factual findings underlying the district
judge's decision for "clear error,' but we review his application

of the sentencing guidelines to those facts wth only "due

deference.” " United States v. Long, 935 F.2d 1207, 1211 (11th
Cir.1991) (quoting 18 U.S.C. § 3742(e)); see also Koon, --- U.S.
at ----, --- S C. at ----, 1996 W 315800, at * 12; United States

v. Page, 69 F.3d 482, 488 n. 5 (11th G r.1995). 1In the context of
appl yi ng enhancenents pursuant to specific offense characteristics
and for obstruction of justice, this Court has held that our scope
of reviewis de novo. E. g., United States v. Hansley, 54 F.3d 709,
715 (11th Cr.) (specific offense characteristic), cert. denied, --
- US ----, 116 S.C. 539, 133 L.Ed.2d 444 (1995); United States
v. Ruff, 79 F.3d 123, 125 (11th Cr.1996) (obstruction of justice).
W review a district court's departure from the applicable

sent enci ng gui del i ne range for abuse of discretion. Koon, --- U S



at ----, --- SQ. at ----, 1996 W 315800, at * 8.

A. ENHANCEMENT FOR CONDUCT | NDI CATI NG AN | NTENT TO CARRY QUT THE
THREATS

The guideline for the <crinme of miling threatening
communi cations provides for an increase in the base offense |evel
if the defendant "engaged in any conduct evidencing an intent to
carry out such threat." U S S G 8§ 2A6.1(b)(1). The guideline
commentary states that the offense covers "a wi de range of conduct,
the seriousness of which depends upon the defendant's intent and
the likelihood that [he] would carry out the threat.” U S. S. G 8
2A6.1, comment. (backg'd).

Tayl or argues that we should follow United States v. Horni ck,
942 F.2d 105 (2d Cir.1991), cert. denied, 502 U S. 1061, 112 S. C
942, 117 L.Ed.2d 112 (1992), in which the Second Circuit held that
only post-threat conduct evidence can be considered in determning
whet her to apply the 8 2A6.1(b) (1) specific offense characteristic
enhancenent . W recently rejected the Second Circuit's rule in
United States v. Barbour, 70 F.3d 580 (11th G r.1995), cert.
denied, --- US ----, 116 S.Ct. 1445, 134 L. Ed.2d 565 (1996), and
instead joined the Fourth, Seventh, and Ninth Crcuits in holding
that pre-threat conduct may be consi dered i n determ ni ng whether to
apply this enhancenent. See id. at 586-87; see also United States
v. Hines, 26 F.3d 1469, 1473-74 (9th Cir.1994); United States v.
Gary, 18 F.3d 1123, 1128 (4th Cr.), cert. denied, --- US. ----,
115 S.Ct. 134, 130 L.Ed.2d 77 (1994); United States v. Fonner, 920
F.2d 1330, 1332-33 (7th Cr.1990). W noted that this specific
of fense characteristic serves to distinguish cases based upon the

defendant's intent and the likelihood that he will carry out the



threat and stated that:

If the defendant's acts denonstrate both that he or she

intends to act on the threat andis, in fact, likely to do so,

t hen whet her those acts occurred before or after the threat

shoul d make no difference. It would make no sense to punish

nore severely the person who threatens to kill the President

while driving to the store to purchase a gun than the person

who makes the same threat on the way honme fromthe sane store.
Bar bour, 70 F.3d at 587.

Qur deci sion in Barbour recogni zed, however, that in order for
pre-threat conduct to be probative of an intent to carry out the
threat, the conduct nmust have had "a direct connection between the
defendant's acts and his or her threat.” 1d.; «cf. United States
v. Philibert, 947 F.2d 1467, 1471 (11th G r.1991) (holding
enhancenment not warranted where pre-threat purchase of weapon was
not connected in any way to the threat). W generalized the facts
in Barbour and came up with three "factors" that a court may
consider in determ ning the probative value of pre-threat conduct:
(1) "the proximty in tine between the threat and the prior
conduct;" (2) "the seriousness of the defendant's prior conduct;"
and (3) "the extent to which the pre-threat conduct has progressed
towards carrying out the threat." Bar bour, 70 F.3d at 587.
However, the factors discussed in the Barbour opinion are not
exclusive, nor is any one of them necessarily essential. See
e.g., Inre United States, 60 F.3d 729, 731 (11th G r.1995) (" "The
holding of [a prior case] and, therefore, its binding power as
precedent, conmes not fromwhat the opinion says or its words inply,
but fromwhat [that prior case] decided considering the facts then

before the court.” "™ (quoting New Port Largo, Inc. v. NMonroe

County, 985 F.2d 1488, 1500 (11th Gr.) (Ednondson, J.



concurring), cert. denied, --- US ----, 114 S C. 439, 126
L. Ed. 2d 373 (1993))), cert. denied, --- US ----, 116 S.C. 828,
133 L.Ed.2d 770 (1996). The essential inquiry for 8 2A6.1(b)(1)
purposes is whether the facts of the case, taken as a whole
establish a sufficiently direct connection between the defendant's
pre-threat conduct and his threat. W conclude that the facts of
this case do establish a direct connection between Taylor's
pre-threat conduct and his threat.

The facts reported in Taylor's presentence investigation
report ("PSR'), which the district court adopted for purposes of
sent enci ng, show that despite the Gol dsteins' repeated attenpts to
evade Taylor by nmoving tw ce and changing their tel ephone nunber
three tinmes, Taylor managed to |locate themevery tinme. Over the
years, M. ol dstein had observed Tayl or conducting surveillance of
his home, and many of Taylor's letters described the Gol dsteins
activities in a detail that seenmed to indicate first-hand
observati on. Moreover, although she later denied it, Taylor's
former wife told the FBI that, in addition to the letters Tayl or
sent to the CGoldsteins, he had called them nunerous tines, had
t aken several personal trips to Florida, and had even hired a
private investigator to obtain information about them She al so
told the FBI that sonmetine in 1982 Taylor went to Florida arned
wi th a handgun, and that upon his return to their hone in Nevada,
he told her that he had |ocated the CGoldsteins and had had an
opportunity to shoot David Gol dstein, but had chosen not to do so.
The best evidence of Taylor's intent to carry out his threats is

information the FBlI received fromhis forner cell mate that someti ne



before July 1989 Taylor had solicited him to nurder David or
Kat hl een Gol dstein, or both. The threats for which Taylor was
convicted occurred around Christmas of 1989. United States v.
Tayl or, 972 F.2d at 1249.

Al'l of the pre-threat conduct in this case that the district
court relied upon for this enhancenent was specifically connected
to the threatened parties, and it was serious. The facts taken as
a whole show a sufficiently direct connection between the
pre-threat conduct and the threats for purposes of 8 2A6.1(b)(1).
Accordingly, the district court's application of the six-Ileve
enhancenment for conduct evidencing an intent to carry out the
t hreat was proper
B. ENHANCEMENT FOR OBSTRUCTI ON OF JUSTI CE

Taylor's PSR indicates that Taylor was served with a grand
jury subpoena on June 22, 1990, that required him to provide
handw i ti ng exenplars, but he refused to conply with that subpoena.
On July 9, 1990, Taylor returned to the FBI office with his
attorney, who advised himto conply with the subpoena, which he
began to do. However, after having given a few handwiting
exenpl ars, Tayl or decided not to conply, picked up the exenpl ars he
had conpl eted, and left. Taylor never turned those exenplars over
to the FBI.

On Decenber 6, 1990, Taylor was ordered by a magi strate judge
to provide handwiting exenplars, and again he refused. Tayl or
continued to refuse to conply with the court order until February
12, 1991, when he finally provided exenplars. Those exenplars were

of no use to the governnment, however, because, according to the



governnment's handwiting expert, Taylor attenpted to disguise his
natural handwiting while giving the exenpl ars.

An enhancenment under 8 3Cl1.1 is warranted "[i]f the defendant
willfully obstructed or inpeded, or attenpted to obstruct or
i npede, the admnistration of justice during the investigation
prosecution, or sentencing of the instant offense.” US S. G 8§
3Cl1.1. Taylor argues that he did not obstruct justice by refusing
to provide handwiting exenplars, because he freely admtted that
he had witten cards and letters to the Goldsteins. The record
reflects, however, that although Taylor generally adm tted having
witten cards and letters to the GColdsteins, he did not
specifically admt having witten the cards that were the subject
of the indictnent. Accordingly, in order to prove its case, the
governnent had to authenticate the threatening cards by matching
Taylor's handwiting to the handwiting on those cards. The
governnent was not able to use the exenplars Taylor eventually
provided to authenticate the threatening cards; instead it used
Taylor's signature on the fingerprint card which was nmade when he
was arrested.

Taylor's repeated refusals to supply handwiting exenplars,
and his effort to disguise his handwiting when he did supply them
constitute an attenpt to i npede the prosecution of this case. See
United States v. Ruth, 65 F.3d 599, 608 (7th G r.1995) (upholding
obstruction of justice enhancenent where defendant tw ce refused to
conmply with court order to provide handwiting exenplars), cert.
denied, --- US. ----, 116 S. Ct. 1548, 134 L.Ed.2d 651 (1996);
United States v. Yusufu, 63 F.3d 505, 514-15 (7th Gr.) (upholding



obstruction of justice enhancenent where defendant supplied
di sgui sed handwiting exenplars), cert. denied, --- US. ----, 116
S.C. 578, 133 L.Ed.2d 501 (1995); United States v. Valdez, 16
F.3d 1324, 1335 (2nd Cir.1994) ("[T]here are few better exanpl es of
a classic obstruction of justice than a defendant who refuses to
give handwiting sanples when conpelled by a subpoena."), cert.
denied, --- U S ----, 115 S. C. 60, 130 L.Ed.2d 18 (1994); United
States v. Reyes, 908 F.2d 281, 290 (8th G r.1990) (uphol ding
enhancenment where defendant refused to conply with court order to
provide handwiting exenplars), cert. denied, 499 U S 908, 111
S.Ct. 1111, 113 L.Ed.2d 220 (1991).

Mor eover, the fact that the governnent eventually managed to
find a way around Tayl or' s di sgui sed handwiti ng exenplars to prove
its case does not affect our conclusion that Taylor's actions
war rant an enhancenent for obstruction of justice. See Yusufu, 63
F.3d at 515 ("A defendant's nere attenpt to obstruct the
government's case is sufficient to qualify himfor the obstruction
increase."); Valdez, 16 F.3d at 1335 (uphol ding enhancenent for
obstruction of justice where defendant tried, but failed, to
di sgui se handw i ti ng: "[ The defendant's] disguise of his
handwiting made difficult the conmparison of his witing with that
in the [evidence] seized by the governnent, thus hindering the
governnent in its investigation."). Therefore, the district
court's application of the a two-level obstruction of justice
enhancenment to Taylor's offense | evel was proper.

Tayl or further contends that, even if the enhancenent is

applicable, the district court did not followthe proper procedure



in applying it. Under United States v. Alpert, 28 F.3d 1104 (11th
Cr.1994) (en banc), in order to permt neaningful appellate
review, a district court applying the obstruction of justice
enhancenment nust specifically state what the defendant did, why
that conduct warranted the enhancenment, and how that conduct
actual ly hindered the investigation or prosecution of the offense.
The governnent does not dispute the Alpert requirenments, but
instead argues that in this case the record clearly provides the
basis for the obstruction of justice enhancenment. W agree.

Al though the district court did not nake individualized
findings regarding the obstruction of justice enhancenent, the
record clearly reflects the basis for the enhancenent and supports
it; aremand is not necessary. E.g., United States v. Wthrow, 85
F.3d 527, 531 n. 1 (11th Cr.1996) (declining to remand where
record supported sentence inposed even though the court had not
made findings of fact as to enhancenent); see also generally
United States v. Jones, 52 F.3d 924, 927 (11th Gr.) (holding that
“"[n]o remand is necessary ... [where] no additional facts need be
devel oped, and any district court decision of the issue would be
revi ewed de novo...."), cert. denied, --- U S ----, 116 S. . 265,
133 L. Ed.2d 187 (1995); United States v. Isnond, 993 F.2d 1498,
1499 (11th Cir.21993) ("If the court does not make individualized
findings, the sentence may neverthel ess be upheld if the record
supports the anount of drugs attributed to a defendant."); United
States v. Wse, 881 F.2d 970, 973 (11th G r.1989) (affirm ng
district court's sentence, even though court failed to nmake

i ndi vidualized findings regarding quantity of drugs, where record



supported sentence inposed).

C. UPWARD DEPARTURE FOR FACTORS NOT CONSI DERED BY SENTENCI NG
COWMM SSI ON | N FORMULATI NG OFFENSE GUI DELI NE

The district court in this case applied an eight-1evel upward
departure to Taylor's offense level. A district court may inpose
a sentence outside the range established by the Sentencing
GQuidelines if the court finds that "there exists an aggravating or
mtigating circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Commssion in
formulating the guidelines that should result in a sentence
different fromthat described.” 18 U S. C. A § 3553(b) (West 1985
& Supp.1996); U.S.S.G 8§ 5K2.0. Wth the exception of a handfu
of factors that may never serve as a basis for departure, the
Sent enci ng Conmmi ssion did not "limt the kinds of factors, whether
or not nentioned anywhere else in the guidelines, that could
constitute grounds for departure in an unusual case." Koon, ---
us a ----, --- SS¢. at ----, 1996 W 315800, at * 9 (quoting
UusS.SG Ch 1, Pt. A 8 4(b), intro. comment.). The Sentencing
Comm ssion did provide non-exhaustive exanples of encouraged and
di scouraged factors for use as bases for departure.

In Koon v. United States, the Suprenme Court recently
announced the proper standard of review for courts of appeals to
enploy in reviewng district court departure decisions. That
deci sion holds that courts of appeals nust review departures from
t he sentenci ng gui delines under the abuse of discretion standard.
Before Koon, we had described our standard of review as being
partially de novo. W said that it was de novo insofar as the

analysis involved the |egal question of whether a factor is a



proper basis for departure fromthe sentencing guidelines. E.g.,
United States v. Price, 65 F.3d 903, 910 (11th G r.1995), petition
for cert. filed, 64 US LW 3670 (US. Apr. 1, 1996) (No. 95-
1579). I nKoon, the Suprenme Court preferred to describe the proper
standard of review this way:

[Whether a factor is a perm ssible basis for departure under
any circunstances is a question of law, and the court of
appeal s need not defer to the district court's resolution of
the point. Little turns, however, on whether we | abel review
of this particular question abuse of discretion or de novo,
for an abuse of discretion standard does not nean a m st ake of
law is beyond appellate correction. A district court by
definition abuses its discretion when it makes an error of
aw. That a departure decision, in an occasional case, may
call for a legal determnation does not nean, as a
consequence, that parts of the review nust be | abel ed de novo
while other parts are |abeled an abuse of discretion. The
abuse of discretion standard i ncludes reviewto determ ne that
t he di scretion was not gui ded by erroneous | egal concl usions.

--- UuSs at ----, --- SC. at ----, 1996 W 315800, at * 13
(citations omtted).

The Koon opinion also provides the followng analysis for
determ ning whether a departure from the applicable qguidelines
range is warranted:

1) What features of this case, potentially, take it outside

the @uidelines' "heartland and make of it a special, or

unusual , case?

2) Has the Conm ssion forbidden departures based on those
features?

3) If not, has the Conm ssion encouraged departures based on
t hose features?

4) 1f not, has the Comm ssion di scouraged departures based on
t hose features?

If the special factor is a forbidden factor, the
sentencing court cannot use it as a basis for departure. |If
the special factor is an encouraged factor, the court is
authorized to depart if the applicable CGuideline does not
already take it into account. If the special factor is a
di scouraged factor, or an encouraged factor al ready taken into



account by the applicable Guideline, the court should depart
only if the factor is present to an exceptional degree or in
sonme ot her way nmakes the case different fromthe ordinary case
where the factor is present. |If a factor is unnentioned in
the CQuidelines, the court nust, after considering the
structure and theory of both relevant individual guidelines
and the Cuidelines taken as a whole, decide whether it is
sufficient to take the case out of the Guideline' s heartl and.

The court nust bear in mnd the Conm ssion's expectation that

departures based on grounds not nentioned in the Cuidelines

will be highly infrequent.
Koon, --- U.S at ----, --- SSCQ. at ----, 1996 W 315800, at * 10
(citations and internal quotation marks omtted).

Tayl or contends that the nethod the district court used to
determ ne the appropriate departure in this case was flawed, and
that the anpbunt of the departure itself was unreasonable. Tayl or
makes two argunents about the nethod that the district court should
have enpl oyed in applying an upward departure: (1) the district
court should have better explained the basis or bases for its
upward departure; and (2) the court should have engaged in a
col loquy with Tayl or about whether each increnental offense |evel
woul d be an i nadequate departure and why the eight-1level increase
that it ultimately applied was an adequate departure. W disagree.

The district court inposed the eight-level upward departure
after considering the PSR and after hearing from counsel, the
victinms, and the defendant. The court noted that the cormmentary to
8§ 2A6.1 expressly provides that mailing threatening communi cations
is an offense with a "particularly wi de range of conduct,” and t hat
it practically invites departure by stating that "[f]actors not
incorporated into the guideline may be considered by the court in
det erm ni ng whet her a departure fromthe guidelines is warranted,"

US S G 8§ 2A6.1, comment. (n. 1).



In justifying its upward departure, the district court
identified the followng factors as taking this case out of the
"heart| and": the defendant's harassnment, culmnating in the
t hreat eni ng communi cati ons, spanned twenty years; the degrading
nature of some of the communications and actions by the defendant
resulted in public enbarrassment to the victins; and the
har assnment persi sted even though federal and state court judges had
ordered the defendant to desist.

The Sentencing Conmmission has not ruled out as bases for
departure any of the factors the district court relied upon.? Two
of the factors relied upon by the court—hat the harassi ng conduct
spanned twenty years, and that it resulted in public enbarrassnent
to the victins—are arguably encouraged as a basis for an upward
departure under U.S.S.G 8§ 5K2.8. That section provides, "[i]f the
def endant's conduct was unusual |y heinous, cruel, brutal, or
degrading to the victim the court may increase the sentence above
the guideline range to reflect the nature of the conduct. Exanples
of extrenme conduct include ... prolonging of pain or humliation."
US S. G 8 5K2.8 (enphasis added).

Tayl or admits to witing approxi mately one thousand cards and
letters to the Coldsteins over the span of twenty years. That
averages out to approxinmately one harassing card or letter every

week for twenty years. In addition, Taylor repeatedly engaged in

*The factors that the Sentencing Conmi ssion has forbidden as
bases for departure are: race, sex, national origin, creed,
religion, socio-economc status, U S. S.G § 5H1.10, economc
har dshi p, |lack of guidance as a youth, U S.S.G § 5H1.12, and
drug or al cohol dependency, U S. S.G 8§ 5H1.4. See Koon, --- U S
at ----, --- S.C. at ----, 1996 W 315800, at * 9.



behavi or designed to enbarrass and humiliate the Goldsteins: he
wote |letters to Kat hl een Gol dstein's enployer; he sent a stripper
to the school where M. Coldstein worked as a principal; and he
of fered the Gol dstei ns' nei ghbors noney to send Tayl or pictures of
the Gol dsteins, offering to pay nore if the nei ghbors coul d procure
nude photos of the Goldsteins together. 1In short, we believe that
Taylor's prolonged, wunrelenting behavior, nuch of which was
designed to humliate the Gol dsteins, does take this case out of
t he heartland of cases considered by the Sentencing Comm ssion in
formulating 8 2A6.1. Therefore, the district court did not abuse
its discretion in basing an upward departure on this factor.
Accord United States v. Myano, No. 91-5605, 983 F.2d 236 (1l1th
Cr. Dec. 28, 1992) (per curiam (unpublished) (departure under 8
5K2. 8 warrant ed based on hundreds of conmuni cations over four-year
period); United States v. Gary, 18 F.3d 1123, 1130 (4th Gr.)
(departure under 8§ 5K2.8 based in part on frequency and duration of
harassi ng and threatening conmunications over two year period),
cert. denied, --- US ----, 115 S. C. 134, 130 L.Ed.2d 77 (1994).

The other factor relied upon by the district court for the
upward departure—that the defendant violated several federal and
state court orders requiring himto refrain fromcomunicating with
the GColdsteins—+s neither encouraged nor discouraged in the
gui delines as a basis for departure. Although we are m ndful that
departures based on factors not nentioned in the guidelines wll be
i nfrequent, we believe this case is consistent with "the structure
and theory of both relevant individual guidelines and the

CGui del i nes taken as a whole." Koon, --- US at ----, --- S.Ct. at



----, 1996 W 315800, at *10 (citation and i nternal quotation marks
om tted).

Tayl or had been convicted of conspiracy and mail fraud in the
United States District Court for Nevada in 1984, and as a speci al
condition of his probation, Taylor was forbidden from contacting
the Goldsteins, either directly or indirectly. In Novenber 1985,
Tayl or violated the court's order by contacting Kat hl een Gol dst ei n,
and United States District Judge Howard MKi bben revoked Taylor's
probati on. Tayl or served 120 days in the custody of Wst den
Community Treatnent Center inrelationto that revocation. Thenin
July 1986, Taylor again violated the court's order by witing a
card to Kathleen Goldstein, so United States District Judge Paul
Pl unkett revoked Taylor's probation and sentenced him to six
nont hs' incarceration in a correctional medical facility. Taylor
again violated his probation by contacting the Gol dsteins in March

1988, which resulted in another revocation of his probation and a

sentence of thirteen nonths' incarceration, which the court
suspended. In 1989, Taylor contacted the Coldsteins yet again,
which resulted in still another revocati on of probation and anot her

sentence, which the court required Taylor to serve.
Tayl or four tinmes violated a federal district court's order to
refrain fromcommunicating with the Goldsteins.® In addition, the

Gol dstei ns had obtained a restraining order in the Broward County

%Al t hough some of these violations resulted in revocation of
Tayl or's probation, neither the PSR nor the district court
assigned points to Taylor's crimnal history category for those
revocations. Thus, Taylor's violations of the courts' orders
were not already taken into account by the court in arriving at
his crimnal history category prior to applying the upward
departure.



Circuit Court to prevent Taylor from contacting them Taylor's
repeated violation of that restraining order resulted in a warrant
being issued for his arrest. Taylor's flagrant and conti nuous
di sregard of the federal and state court orders constitutes an
aggravating factor that makes this case atypical, i.e., takes it
out of the heartland of cases the Sentenci ng Conm ssi on consi dered
in formulating 8 2A6.1, and the district court's reliance on that
factor was not an abuse of discretion.

As for Taylor's argunent that the district court should have
systematically considered each departure level leading up to the
ei ght-1evel departure that it ultinmately applied, we hold that no
such nechani cal exercise is required under the guidelines or under
our case law. This Court nmakes a distinction between "horizontal"
and "vertical" upward departures. See generally United States v.
Maurice, 69 F.3d 1553, 1558 (11th G r.1995). Horizontal departures
are increases or decreases based on the relevant crimnal history
category applicable to the defendant. E.g., United States v.
Mogel , 956 F.2d 1555, 1558 (11th Gr.), cert. denied, 506 U S. 857,
113 S. . 167, 121 L.Ed.2d 115 (1992). Vertical departures are
i ncreases or decreases based on the offense |level. 1d.

When the district court finds that the defendant's crim nal
hi story cat egory does not adequately reflect the seriousness of his
past crinmes, it may upwardly depart horizontally by assigning the
defendant a higher crimnal history category. U S S G § 4A1l1.3.
In so doing, however, the court nust "discuss each category it
passes over en route to the category that adequately reflects the

defendant's past crimnal conduct.”™ United States v. Dixon, 71



F.3d 380, 382 (11th Cir.1995). |If the court reaches the highest
crimnal history category on the chart—ategory VlI—and the court
still finds that the category does not adequately reflect the
seriousness of the defendant's past crines, the court may then
depart by noving vertically along the chart to a higher offense
| evel , and hence a higher inprisonment range. 1d. |In D xon, we
hel d that once a sentencing court begins the vertical departure on
the guidelines chart, it "need not explicitly discuss [its] reasons
for bypassing increnental offense | evel sentencing ranges.” 1d. at
383; see also United States v. Little, 61 F.3d 450, 454 (6th
Cr.1995) ("A court is not required to nove only one level, or to
explain its rejection of each and every intervening |evel."
(citation and internal quotation marks omtted)), cert. denied, ---
US ----, 116 S . C. 954, 133 L.Ed.2d 877 (1996); United States v.
Thomas, 24 F.3d 829, 833 (6th Cir.) ("W reject such a nechanistic
approach to departures."), cert. denied, --- US ----, 115 S . C
453, 130 L.Ed.2d 362 (1994); United States v. Thomas, 6 F.3d 960,
961 (2d G r.1993) ("To arrive at a reasonable sentence when an
upward departure is justified, the fair admnistration of our
crimnal law requires from judges no such fal se exactitude.").

Al t hough the vertical departure in this case was not based on
the seriousness of Taylor's past crines justifying a crimnal
hi story ranki ng above a category VI, there is no good reason why
the sane rule should not apply in the context of other vertica
departures. W are aware of no decision of this or any other court
that requires a sentencing court to discuss increnental |evels for

vertical departures. I ndeed, the Second Circuit has explicitly



stated that a district court need not discuss every intervening
level in order to justify a vertical upward departure based on
aggravating circunstances. United States v. Deutsch, 987 F.2d 878,
887 (2d Gir.1993) ("Thus, this Crcuit requires a step-by-step
procedure for horizontal departures under Section 4Al.3, but not
for vertical ones under Section 5K2.0."); see also United States
v. Canpbell, 967 F.2d 20, 26 (2d G r.1992) ("[Mechanica
| evel -by-level review of the extent of the [vertical] upward
departure [is] unnecessary where the district judge gave
appropriate reasons for the extent of the chosen departure.”
(citation and internal quotation marks omtted)). W agree with
and adopt the position of the Second Circuit on this issue.
Finally, we reject the defendant's argunent that the anount
of the district court's departure was unreasonable in this case.
The statutory maxi num sentence the defendant could have received
was ten years, or 120 nonths. The sentence i nposed by the district
court was well under the statutory maxi num In view of all the
circunstances, we concl ude that the anount of the district court's
upward departure was reasonable and not an abuse of discretion
See, e.g., United States v. N lsen, 967 F.2d 539, 546 (1l1lth
Cir.1992) (holding that extent of upward departure was reasonabl e
where sentence inposed was |ower than statutory maxi mun), cert.
denied, 507 U S. 1034, 113 S.Ct. 1856, 123 L.Ed.2d 478 (1993);
United States v. Denpsey, 957 F.2d 831, 834 (11th Cr.) (sane),
cert. denied, 506 U. S. 884, 113 S.Ct. 241, 121 L.Ed.2d 175 (1992).
I 11. CONCLUSI ON

We AFFI RM t he defendant's conviction and sent ence.






